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ORDINANCE 2011-691
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND THE CORPORATION SECRETARY TO EXECUTE AND DELIVER, FOR AND ON BEHALF OF THE CITY, THE DONATION AGREEMENT BETWEEN THE CITY OF JACKSONVILLE AND PAUL DAVIS RESTORATION FOR DESIGN AND CONSTRUCTION OF A STORAGE FACILITY AT LEW BRANTLEY PARK, LOCATED AT 8435 118TH STREET, JACKSONVILLE, FLORIDA 32244 IN COUNCIL DISTRICT 12; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.
 
Donation Agreement approved and execution authorized. There is hereby approved, and the Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute and deliver, for and on behalf of the City, the Donation Agreement between the City of Jacksonville and Paul Davis Restoration, attached hereto as Exhibit 1, for design and construction of a storage facility at Lew Brantley Park, located at 8435 118th Street, Jacksonville, Florida 32244 in Council District 12. 


Section 2.
   Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

     /s/  Margaret M. Sidman     _ 
Office of General Counsel

Legislation prepared by Margaret M. Sidman
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DONATION AGREEMENT

THIS DONATION AGREEMENT (“Agreement”), entered into effective
2011, by and between the CITY OF JACKSONVILLE, a municipal corporation (“Jacksonv1lle”)
whose address is 117 West Duval Street, Suite 400, Jacksonville, Florida 32202, and PAUL DAVIS
RESTORATION, INC.,, a Florida non-profit corporation (“PDR”), whose address is 5795 Mining
Terrace, Jacksonville, FL. 32257,

WITNESSETH:

WHEREAS, Jacksonville owns approximately 90 acres of park property commonly known as
Lew Brantley Park; and

WHEREAS, Jacksonville and PDR each desire to have a new storage facility constructed at
Lew Brantley Park (the “Project”) at such location more particularly described on Exhibit A (the
“Site”), in order to improve the operation of the "Field of Dreams" Miracle League field, where
special needs children are able to experience playing in their own baseball league; and

WHEREAS, PDR is willing to donate certain design, permitting and construction services in
connection with the Project; and
N
WHEREAS, Jacksonville believes that the Project will prove beneficial to the health, welfare,
and enjoyment of citizens of, and guests to, Jacksonville, Duval County, Florida;

WHEREAS, it is in the mutual interests of Jacksonville and PDR to work together to
facilitate the Project; and

NOW, THEREFORE, for and in consideration of the mutual covenants set forth below and
other good and valuable consideration, the sufficiency and receipt of which is hereby acknowledged,
the parties agree as follows:

1. Recitals. The recitals set forth herein are accurate, correct and true and incorporated
herein by this reference.

2. The Project.

(a) PDR agrees to complete the Project in accordance with PDR’s proposal as set
forth in Exhibit A, attached hereto and incorporated herein. Any additions, deletions or revisions to
the proposal or any subsequently approved designs and plans shall require each party’s prior written
consent. Jacksonville shall permit PDR to use the Site for construction of the Project and reasonably
restrict access of the general public to the Site during the construction period.

(b) The parties have jointly established as the date on or before
which construction of the Project will start, and September 30, 2012 as the date on or before which
construction of the Project will be completed.
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© All construction will be performed by PDR and will be subject to inspection
by Jacksonville at all reasonable times. No construction will be considered complete until accepted
as complete in writing by Jacksonville.

(d) PDR shall not discriminate against any person on the basis of race, creed,
color, gender, religion, ethnic or national origin, age, marital status or disability in carrying out the
Project.

(e) Before starting and until the completion of the Project, PDR (and all
subcontractors) shall procure and maintain insurance of the types and in the minimum amounts
stated below:

SCHEDULE LIMITS

Worker’s Compensation Florida Statutory Coverage
Employer’s Liability (including $100,000 Each Accident
Appropriate Federal Acts) $500,000 Disease/Policy Limit

$100,000 Disease/Each Employee
Commercial General Liability

Facility-Operations $1,000,000 each occurrence
Products-Completed Operation $2,000,000 aggregate
Contractual Liability $1,000,000 Products/Comp Ops

Independent Contractors

Automobile Liability
All automobiles (owned, $1,000,000 CSL
hired or non-owned)

Builder’s Risk Insurance $100,000

Jacksonville shall be additional named insured under all of the above Commercial General
Liability and Builder’s Risk Insurance. The above required insurance shall be written by an insurer
holding a current certificate of authority issued by the Department of Insurance of the State of
Florida pursuant to Chapter 624, Florida Statutes. Such insurance shall be written by an insurer with
an A.M. Best rating of A- VII or better. Before starting construction, PDR shall furnish to
Jacksonville Certificates of Insurance evidencing the maintenance of said insurance. The
Certificates shall provide that no material alteration or cancellation, including expiration and non-
renewal, shall be effective until thirty (30) days after receipt of written notice by Jacksonville. Any
indemnification provisions in this Agreement are separate and apart and in no way limited by the
insurance amounts stated above. A Waiver of Subrogation shall be included on all required
insurance in favor of Jacksonville.

® PDR shall require any contractor or contractors performing work as part of the
Project to furnish a Construction 100% Performance and Payment Bond in an amount not less than
the full amount of the contract price for completing the build-out of any improvements, as surety for
the faithful performance of the contract by the contractor, and for the payment of all persons
performing labor and furnishing materials in connection with the work. PDR shall, before the
commencement of any construction, furnish Jacksonville with evidence of the Construction Bond as
outlined herein. If at any time during the continuance of the contract a surety on the contractor’s
bond or bonds becomes irresponsible, Jacksonville shall have the right to request additional and
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sufficient sureties which PDR shall require the contractor to furnish within ten (10) days after receipt
of written notice from Jacksonville to do so.

(2) PDR will be responsible for obtaining, in the name of Jacksonville, PDR or
otherwise, all licenses, permits, inspections and other approvals necessary for the Project.
Jacksonville shall cooperate with PDR in obtaining all such licenses, permits, inspections and other
approvals, including, but not limited to, supplying information and executing applications, forms or
other documents necessary for same.

(h) All Project costs, including those costs associated with labor, materials,
insurance, utility hook-up fees, permits, architectural approvals, zoning approvals and meter
applications, shall be at PDR’s sole expense.

(1) IfPDR fails to complete the Project, Jacksonville shall have the right but not
the obligation to complete the Project at the sole cost and expense of Jacksonville.

6)] All improvements shall become the property of Jacksonville, free and clear of
all construction or other liens. PDR shall deliver to Jacksonville contractor(s)’ affidavits and
waivers of lien from all those who supplied labor, material or services in connection with the
construction of the Project together with satisfactory proof of full payment of such.

(k) PDR shall indemnify, defend and hold harmless Jacksonville and its officers,
employees, agents, invitees, guests and contractors from and against all claims, costs, losses and
damages, including, but not limited to, all attorney’s fees and all court costs, caused by, arising out
of, or resulting from the construction of the Project, provided that any such claim, cost, loss or
damage: (1) is attributable to bodily injury, sickness, disease, death, or to damage to or destruction
of tangible property; and (2) is caused by the negligence or willful misconduct of PDR or any of'its
contractors, subcontractors, suppliers, or any persons or organizations employed by any of them in
the performance of or furnishing of the Project.

3. Use of the Storage Facility. For five (5) years after completion of the Project by
PDR, Jacksonville agrees to use the storage facility primarily for benefit of the "Field of Dreams"
Miracle League field. After the three year period, Jacksonville may use the facility in any manner it
chooses, including but not limited to the storage of items for the “Field of Dreams” Miracle League
field. to perform routine maintenance of the storage facility and Nothing in this section shall require
Jacksonville to rebuild or repair the facility in the event it is destroyed or damaged by any casualty.

4. Compliance with Governmental Requirements. PDR shall comply with all
governmental requirements which govern or affect the Site and the Project. PDR shall notify
Jacksonville of its violation of any Governmental Requirement immediately after PDR’s knowledge
thereof, and PDR shall diligently and prudently take requisite action to correct any violations of
Governmental Requirements as soon as reasonably possible after the discovery of same.

5. Hazardous Materials.

(a) PDR shall not knowingly use, handle, store or permit the use, handling or
storage of Hazardous Materials on or in the Site. PDR shall not dispose of or permit or allow the
disposal, leakage, spillage or discharge on the Site of any Hazardous Material. If any Hazardous
Material should be used, handled or stored (except in accordance with this Section) or if any
Hazardous Material is disposed of or permitted to leak, spill or discharge on the Site by accident or
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otherwise, PDR shall provide immediate written notice thereof to Jacksonville and PDR shall
immediately commence and diligently pursue the removal of any such Hazardous Material and PDR
shall remediate, clean and restore the Hazardous Material area in accordance with all applicable
Governmental Requirements, and pay all fines, fees, assessments and penalties arising therefrom.
PDR shall furnish Jacksonville periodically at Jacksonville’s request, certification that PDR is in
compliance with the provisions of this Section.

(b) PDR shall provide written notice to Jacksonville within three (3) days of: (i)
any change in PDR’s utilization and operation of the Site involving the use, handling or storage of
Hazardous Materials; (ii) receipt of any warning, notice, notice of violation, lawsuit or the like from
any governmental agency or regulatory authority relating to environmental compliance; (iii) receipt
of any complaint, claim, or lawsuit filed by any third party relating to environmental compliance; or
(iv) release, spillage, leakage or disposal of any Hazardous Material on the Site.

() If PDR shall fail to comply with any of the provisions of this Section,
Jacksonville shall have the right, but shall not be obligated, to enter into and go upon the Site
without thereby causing or constituting a termination of this Agreement, in whole or in part, and
take such steps and incur such expenses as Jacksonville shall deem necessary to correct PDR’s
default, including, without limitation of the generality of the foregoing, the making of all
replacements or repairs for which PDR is responsible and PDR shall reimburse Jacksonville on
demand for any expense incurred by Jacksonvillé as a result thereof.

(d) “Hazardous Materials” shall mean any flammable explosives, radioactive
materials, hazardous materials, hazardous wastes, asbestos, radon, petroleum products, hazardous or
toxic substances or related materials including, without limitation, those defined in: (i) The
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended (42
U.S.C. § 9601 et seq.); (ii) The Hazardous Materials Transportation Act, as amended (42 U.S.C. §
1808 et seq.); (iii) The Resource Conservation and Recovery Actof 1976, as amended (42 U.S.C. §
6901 et seq.); (iv) Regulations adopted and publications promulgated pursuant to the foregoing; (v)
Any other Governmental Requirement; and (vi) Any other material the use, release, disposal, or
presence of which may result in liability under any Governmental Requirement or common law
action,

6. Default. Ifaparty breaches this Agreement and such breach continues for thirty (30)
days after notice thereof is received by the breaching party, then the non-breaching party shall have
the right to terminate and cancel this Agreement upon written notice of such. The foregoing remedy
shall not be the exclusive remedy for either party to this Agreement.

7. Termination For Convenience. Notwithstanding any contrary provision of this
Agreement, either party may terminate this Agreement at any time by providing sixty (60) days
written notice of such termination to PDR.

8. Assignment. PDR shall not transfer or assign its interest in this Agreement.

9. Force Majeure. 1f Jacksonville or PDR shall be delayed in, hindered in or prevented
from the performance of any act required hereunder by any reason beyond such party's reasonable
control (excluding the unavailability of funds or financing), then the performance of such act shall
be excused for the period of the delay and the period for the performance of any such act as required
herein shall be extended for a period equivalent to the period of such delay.
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10. Mechanics Liens. PDR shall immediately after it is filed or claimed, have released,
by bonding or otherwise, any mechanics', materialman's or other lien filed or claimed against any
part or all of the Site or any other property owned or licensed by Jacksonville, by reason of labor or
materials provided for PDR or any of its contractors or subcontractors, or otherwise arising out of
PDR's use of the Site. Nothing in the provisions of this Agreement shall be deemed in any way to
give PDR any right, power or authority to contract for or permit to be furnished any service or
materials which would give rise to the filing of any mechanics' or materialman's lien against
Jacksonville's estate or interest in and to the Site, it being expressly agreed that no estate or interest
of Jacksonville in and to the Site shall be subject to any lien arising in connection with any
alteration, addition or improvement made by or on behalf of PDR. At Jacksonville's request, PDR
shall execute a written instrument to be recorded for the purpose of providing notice of the existence
of the provisions of the preceding sentence in accordance with Section 713.10, Florida Statutes.

11. Miscellaneous:

(a) Notices. Any and all notices which are permitted or required in this
Agreement shall be in writing and shall be duly delivered and given when personally served or
mailed to the person at the address designated below. If notice is mailed, the same shall be mailed,
postage prepaid, in the United States mail by certified or registered mail - return receipt requested.
Notice shall be deemed given on the date of personal delivery or mailing and receipt shall be deemed
to have occurred on the date of receipt. In the case of receipt of certified or registered mail, the date
of receipt shall be evidenced by return receipt documentation. Failure to accept certified or
registered mail shall be deemed a receipt thereof within ten (10) days after the first notice of delivery
of the certified or registered mail.

1f to Jacksonville: Office of the Director
Department of Recreation and Community Services
214 N. Hogan Street, Suite 3102
Jacksonville, Florida 32202

With a copy to: Office of General Counsel
117 West Duval St, Suite 480
Jacksonville, FL 32202

[fto PDR: Michael Mumford
Paul Davis Restoration, Inc..
5795 Mining Terrace
Jacksonville, Florida 32257

or such other address either party from time to time specify in writing to the other.
(c) Further Instruments. Each respective party hereto shall, from time to time,

execute and deliver such further instruments as any other party or parties or its counsel may
reasonably request to effectuate the intent of this Agreement.

(d) Severability of Invalid Provision. If any one or more of the agreements,
provisions, covenants, conditions and terms of .the Agreement shall be contrary to any express
provision of law or contrary to the policy of express law, though not expressly prohibited, or against
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public policy, or shall for any reason whatsoever be held invalid, then such agreements, provisions,
covenants, conditions or terms shall be null and void with no further force or effect and shall be
deemed separable from the remaining agreements, provisions, covenants, conditions and terms of the
Agreement and shall in no way affect the validity of any of the other provisions hereof.

(e) No Personal Liability. No representation, statement, covenant, warranty,
stipulation, obligation or agreement contained herein shall be deemed to be a representation,
statement, covenant, warranty, stipulation, obligation or agreement of any member, officer,
employee or agent of Jacksonville or PDR in his or her individual capacity and none of the foregoing
persons shall be liable personally or be subject to,any personal liability or accountability by reason
of the execution or delivery thereof. '

(H Third Party Beneficiaries. Nothing herein express or implied is intended or
shall be construed to confer upon any entity other than Jacksonville and PDR any right, remedy or
claim, equitable or legal, under and by reason of this Agreement or any provision hereof, all
provisions, conditions and terms hereof being intended to be and being for the exclusive and sole
benefit of Jacksonville and PDR.

(g) Successors and Assigns. To the extent permitted herein, this Agreement shall
be binding upon and inure to the benefit of the parties hereto and their respective heirs, successors
and assigns.

(h) Survival. The provisions set forth in Sections 2(j), 2(k), 3, 5, 10 and 11 of this
Agreement shall survive the expiration or termination of the Agreement and remain in effect.

(1) Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Florida and the Ordinances of the City of Jacksonville.
Wherever possible, each provision, condition and term of this Agreement shall be interpreted in such
manner as to be effective and valid under applicable law; but if any provision, condition or term of
this Agreement, or any documentation executed and delivered hereto, shall be prohibited by or
invalid under such applicable law, then such provision, condition or term shall be ineffective to the
extent of such prohibition or invalidity, without invalidating the remainder of such provision,
condition or term or the remaining provisions, ‘conditions and terms of this Agreement or any
documentation executed and delivered pursuant hereto.

(k) Counterparts. This Agreement may be executed in counterparts.

Q) Entire Agreement. This Agreement contains the entire agreement between the
respectlive parties hereto and supersedes any and all prior agreements and understandings between
the respective parties hereto relating to the subject matter hereof. No statement or representation of
the respective parties hereto, their agents or employees, made outside of this Agreement, and not
contained herein, shall form any part hereof or bind any respective party hereto. This Agreement
shall not be supplemented, amended or modified except by written instrument signed by the
respective parties hereto.

IN WITNESS WHEREOF, the respective parties hereto have hereunto executed this
Agreement for the purposes expressed herein effective the day and year first above written.
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ATTEST: CITY OF JACKSONVILLE

~ By:
Neill W. McArthur, Jr. ' Alvin Brown, Mayor
Corporation Secretary

WITNESSES: . PAUL DAVIS RESTORATION, INC.
By:
Print Name;: Print Name:
- Title;

Print Name:

Form Approved:

OFFICE OF GENERAL COUNSEL

By:
Assistant General Counsel
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EXHIBIT A

Proposal
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